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     Climate change is the moral and political issue of our age. Al Gore’s Inconvenient Truth awak-ened the public to the changes in the Earth’s climate and their significance for the environment and our lives. In this past year, three events have placed climate change on the national political agenda. The U.S. Supreme Court decided in Massachusetts v. Environmental Protection Agency, that the EPA had the authority to regulate greenhouse gas emissions.
  Then , the U.N. Inter-governmental Panel on Climate Change provided its fourth and starkest warning that greenhouse gases will raise global air and ocean temperatures and sea levels and disrupt weather patterns, that these changes will have widespread environmental, political, economic, and social cones-quences; and that current mitigation strategies are inadequate to address the problem.
 Finally, the U.N. Conference on Climate Change in Bali reached an agreement, eventually supported by the United States, to draft a new climate change agreement to replace the Kyoto Protocol. 
     The United States is the leading emitter of greenhouse gas emissions, but has not been the policy leader in designing statutory and regulatory solutions to global warming. This policy vacuum has been filled by states. Part I of this paper will examine state legal initiatives which address climate change and the legal impediments which they face in suing automobile manufacturers in tort, enacting greenhouse gas statutes, and challenging federal agency decisions. Part II will examine the Supreme Court climate change decision, Massachusetts v. Environmental Protection Agency (2007) which upheld a multi-state challenge to the EPA’s refusal to regulate auto emis-sions which contribute to climate change. Part III will consider the post-Massachusetts case greenhouse gas litigation in which California and Vermont federal district courts upheld California’s greenhouse gas statute, but acknowledged that it would require EPA approval to be enforced.
 Part IV will examine the EPA’s decision not to grant the California statute a waiver of preemption and the state’s appeal of that decision. Part V will offer some concluding observations about the role of state-based initiatives in regulating greenhouse gas emissions. In sum, this paper will explore the extent to which states’ climate change initiatives have begun to provide the legal foundation to address the consequences of climate change. 
I.

State-Based Climate Change Initiatives and Judicial Barriers to Review
     The United States is the world’s largest emitter of greenhouse gases, but the federal govern-ment policy is largely defined by a commitment to national emissions reporting, voluntary programs to reduce emissions, and education, training, and public awareness programs. “[T]here is ,how-ever,] no U.S. policy … to directly reduce greenhouse gas emissions.”
 In the absence of federal statutory or regulatory actions, initiatives by the states have focused on three legal domains: tort law suits against automobile corporations for their contributions to global warming, greenhouse gas statutes, and challenges to federal agency for failing to use their statutory authority to address climate change. In almost all cases, however, they have confronted a number of jurisdictional barriers which have largely frustrated their efforts to make climate change policy. 

     First, states have sued automobile corporations for creating or contributing to global warming by relying on state and federal public nuisance law in two recent cases. Connecticut and seven other states sued American Electric Power and six other electric power utilities to abate the public nuisance of global warming.
 Instead of requesting monetary damages, the state asked that the Connecticut federal district court enjoin the utilities to cap their carbon dioxide emissions and reduce them on a yearly basis. In 2005, the court rejected their argument, because it did not involve “a simple nuisance claim of the kind courts had adjudicated in the past.”
 Instead, it raised a non-justiciable political question which was better left to the executive and legislature to address the economic, environmental, and foreign policy interests.
       
     In a second case, California sued General Motors and five other automobile manufacturers claiming that their vehicles emitted 20 per cent of United States and 30 percent of California’s carbon dioxide emissions which contributed to the public nuisance of global warming and resulted in the “reduction of snow pack which serves as thirty-five percent of the state’s water …. [a]nd in rising sea levels that have increased erosion along California’s 1,075 miles of coastline.”
 California requested monetary damages for expenses it had incurred to address these consequences of global warming from auto emissions. Once again, a federal district court found that the state claim involved a non-justiciable political question. Relying on Baker v. Carr (1962),
 the court, first held that the issues involved the federal government’s enumerated powers over interstate commerce and  foreign policy which were vested in the political branches of the federal govern-ment; and second, that the court did not have any judicially manageable standards to determine an unreasonable level of carbon dioxide contributed by motor vehicles and to allocate fault or dam-ages.
    
     Second, states have enacted legislation to address greenhouse gas emissions. Most notably, California’s Assembly Bill 1493, enacted in 2002, which required the California Air Resources Board (CARB) to develop regulations to reduce greenhouse gas emissions from motor vehicles. The California regulations and the identical California regulations adopted by other states face jurisdictional challenges based on federal constitutional and statutory law. 
     One barrier is the Constitution’s Supremacy Clause, Article 6, Section 2, and its preemption doctrine which forbids states from enacting laws or regulations which conflict with Congress’ exercise of its express powers to enact statutes which delegate authority to federal agencies to promulgate national regulations.
 The Clean Air Act includes an express preemption provision in Section 209(a) which forbids states to create their own vehicle emissions standards, but in Section 209(b) allows the EPA to grant them a waiver of preemption.
 Section 509 of the Energy Policy and Conservation Act grants the National Highway Traffic Safety Administration (NHTSA) the authority to promulgate vehicle fuel economy standards and in Section 509 expressly prohibits a state to ”adopt or enforce a law or regulation regulating fuel economy standards.”
 A second barrier, also based on the Supremacy Clause, is the president’s power in foreign affairs which would preempt any state from entering into a treaty or agreement with another nation, bar a state from making foreign policy, or interfering with the president’s constitutional authority to negotiate international climate change agreements.  
    These jurisdictional objections were used by automobile dealers, manufacturers, and associa-tions 
in Central Valley Chrysler-Jeep v. Goldstone (2007) to argue that the California Assembly Bill 1493 and the CARB regulations were unconstitutional.
 These objections were also used in Green Mountain v. Crombie (2007) to argue that Vermont’s California-based greenhouse gas statute and its regulations were unconstitutional.
 The Central Valley and Green Mountain cases will be ana-lyzed in Section III. These procedural objections, which were also used by the EPA to deny Califor-nia’s petition a waiver of preemption for the CARB regulations, will be discussed in Section IV.    
     Third, states have challenged federal agency decisions for their failure to use their statutory authority to address climate change. The Clean Air Act grants the EPA the authority in Section 202 to regulate vehicle emissions, but the agency argued that greenhouse gases were not pollutants under Section 302(g) and refused to regulate them.
 State-initiated federal court challenges to agency decisions have faced a major jurisdictional hurdle: Article III’s standing to sue requirement which denies a party judicial review, unless it can prove injury in fact to interests protected by federal law.
 This procedural objection, which was used by the EPA in Massachusetts v. EPA to argue that the Supreme Court ought to deny review, will discussed in the next Section.
II.
Massachusetts v. Environmental Protection Agency (2007)
    A major state initiative to address greenhouse gas emissions began in 1999 when 19 private or-ganizations filed a rulemaking petition requesting the Environmental Protection Agency to exercise its Section 202 Clean Air Act authority to make a rule regulating greenhouse gases from vehicle emissions. In their petition, they argued that carbon dioxide is a greenhouse gas which has accel-erated climate change which will have adverse effects on human health and the environment. In support of their argument, they cited the EPA general counsel’s legal conclusion that C02 emis-sions were within the scope of the agency’s regulatory authority.
A. EPA Rulemaking Decision

    In 2001, fifteen months later, the EPA requested public comment on the petition.
 Then in 2003, it denied the rulemaking petition giving two reasons.
 First, the EPA reasoned that Congress designed the original Clean Air Act to regulate local air pollutants. When Congress decided to address climate change in 1990, it authorized the regulation of pollutants that depleted the ozone layer, but declined to adopt a proposed amendment requiring emission limitations. There-fore, the EPA lacked the authority to issue carbon dioxide emission standards for motor vehicles, because greenhouse gases were not an air pollutant within the meaning of the Clean Air Act. If carbon dioxide were an air pollutant, the EPA further reasoned, improving fuel economy would be the only feasible method of reducing vehicle emissions. Since Congress had already created fuel economy standards and granted the Department of Transportation’s National Highway Traffic Safety Admini-stration (NHTSA) the authority to prescribe detailed regulations, any EPA regulations would conflict with these standards.

     Second, the EPA reasoned that, even if it had the authority to set greenhouse gas emission standards, it would refuse to exercise that authority for scientific and political reasons. The National Research Council’s 2001 report, Climate Change: An Analysis of Key Questions, had concluded that a causal link between human activity, an increase in concentrations of greenhouse gases, and a rise in global air temperature could not be “unequivocally established.”
 Any EPA regulation of motor vehicle greenhouse emissions, which the agency characterized as a “piecemeal approach,” would not only conflict with the President’s comprehensive approach which involved support for technical innovation, voluntary private sector action programs, and climate change research, but would also hamper the President’s ability to persuade major developing nations to reduce green-house gas emissions.        
B. Court of Appeals Decision    
     The environmental organizations, joined by Massachusetts, twelve states and four local gov-ernments, sought review of the EPA order in the District of Columbia Court of Appeals. In their 2005 decision, the three judges wrote separately in denying review. None of them could agree on whether Massachusetts had standing. Judge Randolph avoided ruling on standing,
 but Judge Sentelle found that the petitioners had not demonstrated “the element of injury necessary to estab-lish standing under Article III,”
 while Judge Tatel concluded that Massachusetts had satisfied all three elements of Article III standing: injury, causation, and redressibility.”
 On the merits, Judge Sentelle joined Judge Randolph’s judgment which assumed, without deciding, that the Clean Air Act authorized the EPA to regulate greenhouse gas emissions, but concluded that the EPA could refuse to exercise that authority and base its decision on scientific uncertainty, congressional policy judgments, and foreign policy considerations.
 
C. Supreme Court Decision    
     Massachusetts, sixteen state and local governments, and twelve environmental organizations petitioned the Supreme Court for a writ of certiorari asking the Court to decide whether Section 202 of the Clean Air Act granted the EPA the statutory authority to regulate greenhouse gas emissions from motor vehicles; and, if so, whether its reasons for refusing to regulate were consistent with the statute. The EPA, along with ten intervening states and six trade organizations, responded arguing that the Court could not address the statutory questions unless Massachusetts had Article III standing to invoke the Court’s jurisdiction. 

     Justice Stevens’ opinion for the Court first addressed the standing issue and began his analysis by stating a petitioner’s standing was governed by three part test in Lujan v. Defenders of Wildlife (1992)
 which held that “a litigant must demonstrate that it has suffered a concrete and particular-ized injury that is either actual or imminent, that the injury is fairly traceable to the defendant, and that it is likely that a favorable decision will redress the injury.”
 In this case, however, he announc-ed that these standing requirements would be relaxed for two reasons. First, the dispute involved not only Lujan’s interpretation of a congressional statute, the Clean Air Act, intended to protect Massachusetts by prescribing standards to reduce motor vehicle emissions, but also the procedur-al right in the Administrative Procedure Act granted Massachusetts to protect its concrete interests by challenging the EPA’s rejection of its rulemaking petition as arbitrary and capricious. Second, the standing requirement would be relaxed because the party seeking review is a sovereign state which owns the territory alleged to be harmed. In sum, Justice Stevens found that Massachusetts’ desire to protect and preserve its sovereign territory was an interest “entitled to special solicitude in our standing jurisprudence.”

    Using the three part Lujan test of injury, causation, and remedy, Justice Stevens held that Mass-achusetts had standing. First, he accepted the state’s claim that the harm to its interests from the rise of global sea levels is actual and imminent, because the rise in sea levels will result in the loss of the state’s coastal property through inundation, storm surges, and flooding which would be cost-ly to repair.
 Second, he acknowledged that the EPA did not dispute the existence of a causal connection between greenhouse gas emissions and global warming. Then he dismissed the EPA’s claims that its failure to regulate greenhouse gas emissions would contribute insignificantly to the state’s injuries and that any agency action would be unlikely to remedy the state’s injuries, because of the increase in greenhouse gas emissions from developing nations.
 Third, he decided that the EPA had a duty to provide a remedy to redress the injury to Massachusetts by taking action now to slow the pace of global warming even though the remedy might be delayed by the time it takes to replace the existing motor vehicle fleet and regardless of what may happen in developing nations.
 In sum, Justice Stevens found that Massachusetts had standing to challenge the EPA’s denial of its remaking petition, because sea level rises had already harmed the state and the risk of continuing harm could be reduced if the EPA provided the relief the state had requested.       
    When Justice Stevens addressed the merits of the case, he quickly rejected the agency’s ar-gument that carbon dioxide was not an air pollutant. Section 202(a)(1) authorized the EPA to regu-late greenhouse gases from motor vehicles, because the statute’s “sweeping definition” of air pol-lutant included “any air pollutant agent or combination of such agents, including any physical, che-mical … substance or matter which is emitted into or otherwise enters the ambient air.”
 The post-enactment legislative history did not change the meaning of the statute nor conflict with the regula-tion of greenhouse gases from vehicle emissions. In fact, Justice Stevens reminded the EPA that prior to its refusal to issue a rule regulating greenhouse gases, the “EPA had never disavowed the authority to regulate greenhouse gases, and in 1998 it in fact affirmed that it had such authority.”
                                      
     Then Justice Stevens dismissed the EPA’s argument that it was precluded from regulating car-bon dioxide emissions from motor vehicles because that would require it to increase fuel mileage standards, a task assigned by Congress to the Department of Transportation and by DOT to its National Highway Traffic Safety Administration (NHTSA). The EPA’s mandate to protect the public health and welfare and the DOT’s mandate to promote energy efficiency might overlap, but Justice Stevens found that “there is no reason to think the two agencies cannot administer their obliga-tions and yet avoid inconsistency.”
 
     Justice Stevens then rejected the EPA’s alternative argument – that even if it had the statutory authority to regulate greenhouse gases, it would be unwise to exercise that authority now, because the agency’s argument was not grounded in the Clean Air Act. He acknowledged that the agency had authority to make a judgment, but that judgment had to relate to whether an air pollutant en-dangered the public health or welfare. Its authority was not “a roving license to ignore the statutory text.”
 The EPA had significant discretion, but its reasons for action or inaction had to be based on the Clean Air Act which grants the EPA the discretion not to respond to a petition for rulemaking “only if it determines that greenhouse gases do not contribute to climate change or if it provides some  reasonable explanation as to why it cannot or will not exercise its discretion to determine whether they do.”
 The EPA had instead provided a “laundry list of reasons not to regulate.”
 These were policy judgments which were unrelated to the agency’s statutory obligation to decide whether there is sufficient scientific information to make a finding that the public health and welfare are endangered and which could not be used to avoid its obligation by claiming that the scientific uncertainties about climate change did not justify regulation.

     Since the EPA provided no reasoned explanation for its denial of the rulemaking petition, its ac-tion was “arbitrary, capricious, … or otherwise not in accordance with the law.”
 In conclusion, Justice Stevens held that that on remand that the EPA had to provide a reasoned explanation for its decision which was grounded in the Clean Air Act.

III.
California Greenhouse Gas Statute Litigation
    California was the first state to enact legislation to directly address greenhouse gas emissions when it passed Assembly Bill (AB) 1493 in 2002. AB 1493 required the California Air Resources Board (CARB) to “develop and adopt regulations that achieve the maximum feasible and cost effective reduction in greenhouse gas emissions from motor vehicles” which would apply to motor vehicles beginning with the 2009 model year.
 In 2004, CARB adopted regulations to address the greenhouse gases emitted by passenger cars and light duty trucks by requiring automakers to raise the average fuel economy of their fleets by 30 percent by 2016. Vermont adopted the same standards as did Connecticut, Maine, Maryland, Massachusetts, New Jersey, New York, Oregon, and Pennsylvania.

    Motor vehicle dealers and manufacturers, and the Association of International Automobile Manufacturers Association (AIAM) brought suit in federal district court against the California greenhouse gas regulations and identical regulations adopted by Vermont.
 The plaintiffs alleged three claims for relief: preemption under Sections 509(a) of the Energy Policy and Conservation Act (EPCA), under Section 209(a) of the Clean Air Act, and under United States foreign policy.
  The California and Vermont federal district courts addressed the three preemption arguments in both cases on the assumption that the Environmental Protection Agency would grant California’s waver of preemption application. The Vermont federal court, aware of the California litigation, handed down its decision in Green Mountain v. Crosbie on September 12, 2007, dismissing all three preemption arguments.
 Three months the California district court in Central Valley v. Gold-stone followed suit.
   
A. Green Mountain v. Crombie (2007)
    Green Mountain Chrysler Plymouth Dodge Jeep filed suit against George Crombie, Secretary of the Vermont Agency of Natural Resources alleging six claims for relief, but dismissed three of their claims, leaving two statutory preemption claims under Section 209(a) of the Clean Air Act, Section 509(a) of the Energy Policy and Conservation Act, and a constitutional claim of foreign policy preemption.
 The Vermont district court did not address the  Clean Air Act preemption issue, but framed its decision in terms of EPCA preemption of California statute granted an EPA waiver of preemption, EPCA preemption of the Vermont greenhouse gas emissions regulations on express, field, and conflict preemption grounds, and foreign policy preemption of the Vermont regulations.  
1. Federal Preclusion. 
           The federal district court first addressed the question of whether California’s preemption waiver application, if granted by the EPA under Clean Air Act Section 209(b), would be preempted by EPCA Section 209(a) which “forbids a state from adopting or enforcing a law or regulation related to fuel economy standards or average fuel economy standards for auto-mobiles.”
 The answer, the court asserted, was governed by the general principle that “the Supremacy Clause is not implicated when federal laws conflict [and, if they do,] courts have a duty to give effect to both provisions, if possible.”
 In Massachusetts v. EPA, the Supreme Court had found overlap between Clean Air Act Section 202 to regulate and the EPCA to set vehicle mileage standards, but no con-flict. In this case, the issue of whether Clean Air Act Section 209(b) waiver of preemption for the California greenhouse gas regulations would create an “overlap without conflict” depended upon congressional intent.

     When Congress enacted the EPCA in 1975, the district court said, it had been aware that the EPCA did not have an environmental purpose and did not require the National Highway Traffic Safety Agency (NHTSA) to consider environmental factors when it set fuel economy standards, but it did require the NHTSA to take environmental factors into consideration when it “unequivocally stated that federal standards included EPA-approved California emission standards.”
 Two years later, Congress amended the Clean Air Act and enacted the current waiver provision which strengthened the “California waiver scheme while acknowledging an overlap between regulations designed to improve motor vehicles’ economy and regulations designed to reduce their emis-sions.”

    When EPA grants a Section 209(b) waiver for a California emission standard, California, or any state adopting the California standard pursuant to Clean Air Act Section 177, becomes an “other motor vehicle standard of the government “ which the NHTSA is required to take into consideration in setting a fuel standard based on the EPCA.
 In fact, EPCA Section 502(d) affirms that federal fuel economy standards include EPA-approved California standards.
 Moreover, the NHTSA had “consistently treated EPA-approved California emission standards as “other motor vehicle standards of the government, which it must take into consideration in setting maximum feasible average fuel economy” standards.
    
    The district court then dismissed the argument that the EPA waiver process does not allow the agency to give meaningful consideration to technological feasibility and economic practicality, two factors EPCA requires NHTSA to consider in setting fuel economy standards.
 The court found, however, that when EPA evaluates waiver applications, it expressly or impliedly uses these two EPCA criteria. Economic practicality, for example, is not explicitly identified as a Clean Air Act criterion, but it is implied in EPA’s evaluation of the cost of compliance criterion which includes a regulation’s impact on consumer choice and the automobile industry’s welfare.
    
    If there were a conflict between a state’s vehicle emission standard submitted for EPA waiver of preemption review and an NHTSA vehicle fuel economy standard, the court found that President Bush’s Executive Order No. 13,432,
 issued in response to Massachusetts v. EPA, would en-courage interagency consultation and cooperation in controlling motor vehicle greenhouse gas emissions.
 In sum, the district court held that the preemption doctrine did not apply to federal regulatory programs, that there was overlap between Clean Air Act Section 209(b) and the EPCA, but no conflict. But if there were conflict, the president’s executive order encouraged the EPA and NHTSA to resolve their interagency conflicts in controlling greenhouse gas emissions.
 
     2. Statutory Preemption. 

         The district court then addressed the statutory preemption question of whether the Vermont greenhouse gas emission regulations were preempted for any one of three reasons: first, the Ver-mont regulations were expressly preempted by the language of EPCA Section 509(a), second, the Vermont regulations were impliedly preempted, because it regulated the field of motor vehicle emissions which Congress intended for the federal government to occupy, and third, the Vermont regulations actually conflicted with NHTSA’s vehicle fuel efficiency standards.
        A. Express Preemption. The district court began its preemption analysis with the observation that environmental regulations had not been regarded as an area of either traditional state or federal control, but one of federal and state cooperation in which “states and the federal govern-ment have overlapping spheres of authority, and regulate concurrently.”
 In this setting, the court found that it could only invalidate Vermont’s greenhouse gas regulations if there was a clear statement of congressional intent. The court then turned its attention to EPCA Section 509(a) which expressly prohibited states “to adopt or enforce a law or regulation related to fuel economy standards or average fuel economy standards for automobiles.”
   
    The first issue was whether the Vermont greenhouse gas emission standards were de facto fuel economy standards.
 The court dismissed the argument, because  the Vermont and California greenhouse gas regulations measured more than carbon dioxide for which there is a near perfect correlation with fuel consumption; they measure “carbon dioxide equivalents” which include carbon dioxide and, in addition, methane, carbon monoxide, and nitrous oxide for which there is no perfect correlation with fuel consumption.
 Moreover, the Vermont and California regulations were not the same as the CAFE fuel economy standards. While the CAFE standards focus on the fuel economy of vehicles using gasoline without considering emissions from other types of fuels, the Vermont and California regulations include tailpipe emissions from alternative fuels, including corn and ethanol, and from vehicles using electricity and hydrogen which do not have greenhouse gas tailpipe emissions.   
     The second issue was whether the Vermont greenhouse gas regulations were “related to” the CAFE fuel economy standards. The district court began its analysis by observing that Section 509(a), the EPCA preemption provision, was too broad. “’Relate to’ could be interpreted to include virtually all state provisions with even a tangential connection to fuel economy.”
 Unable to determine congressional intent from the general language of the statute, the court examined its purpose: to conserve energy by using national fuel economy standards to improve automobile efficiency. Congress could not, however, have intended to grant the NHTSA the exclusive authority to establish federal fuel economy standards, because Clean Air Act Sections 202 and 209(b) emission standards could have an effect on fuel economy which NHTSA was required to consider in setting  fuel economy standards.

     Construing the statute as a whole, Congress could not have considered an EPA-approved  California emissions standard to be automatically subject to express preemption as a ‘law or regulation relating to fuel economy standards,’ because it required that NHTSA take into consideration the effect of such standards when determining maximum feasible average fuel economy.”
 
Finally, the legislative history of EPCA supported the conclusion that NHTSA was required to take into consideration EPA-approved California fuel emission standards. In sum, the court held that EPCA Section 509(a) did not expressly preempt the Vermont greenhouse gas regulations.
     B. Field Preemption. State laws which regulate a field which Congress intended for the federal government “to occupy exclusively” are invalid under the field preemption doctrine.
 The district court dismissed the argument that the Vermont and California emission standards were impliedly preempted, because they sought to regulate a field in which there was a “clear and manifest” intent for the federal government to regulate vehicle emissions exclusively.
 The Vermont and California greenhouse gas emission standards were not, however, typical state laws, but EPA-approved state laws. Congress could not have intended, the court said, to give NHTSA exclusive control over fuel economy standards, because it was aware that the Clean Air Act permitted California to apply for and receive EPA preemption waivers for its vehicle emission standards. Moreover, Massachusetts v. EPA upheld this view when it confirmed that the NHTSA did not have the “exclusive province” to regulate vehicle emissions, but that California had the authority, subject to EPA waiver review, to set its own standards.
  
     C. Conflict Preemption.  A state law is invalid if it actually conflicts with a federal statute or regu-lation. The district court dismissed all three arguments that Vermont’s greenhouse gas regulations actually conflicted with NHTSA’s vehicle fuel efficiency standards. First, the court, joined the first and second arguments, found that the Vermont regulations did not frustrate the intent of Congress to maintain a single national fuel economy standard, nor did the EPA’s waiver process eliminate conflict with EPCA fuel economy standards.
 In fact, the legislative history of the Clean Air Act and the EPCA demonstrated that there was no conflict between the two statutes, that the EPA and NHTSA recognized that there was a technological overlap, but no  conflict between their fuel economy standards and emission control standards and Massachusetts v. EPA emphasized that the statutory obligations of the two agencies could be administered to avoid inconsistency.
 
    Second, the court rejected the third argument that the Vermont greenhouse gas regulations were not an obstacle to NHTSA’s setting CAFE fuel economy standards and making decisions taking into consideration technological feasibility and economic practicality. In reaching its decision, the court examined a substantial amount of detailed and technical trial testimony on the Vermont regulations’ technological feasibility, including alternative fuels and engine, transmission, air condi-tioning, and car and tire design technologies.
 The court also examined trial testimony on the Ver-mont regulations economic practicality, including the effect on their limiting consumer choice of cars, creating economic hardship for the automobile industry, losing automobile employees, and increasing safety concerns from an aging vehicle fleet due to increases in new car prices.
. In sum, the court held that the plaintiffs had not met their burden of proof that the Vermont regulations were “an obstacle to EPCA’s objectives, because it is not  technologically feasible or economically practicable.”
   
    3. Constitutional Preemption.
        State law is preempted if it intrudes upon the field of foreign affairs or is a clear conflict with an express foreign policy. The district court, relying on Zschering v. Miller (1968),
 dismissed the first argument that the Vermont greenhouse gas emissions regulations would present  a “great potential for disruption and embarrassment,” because it was speculative and unsupported by the facts.
 Citing a U.S. State Department release to the United Nations Framework Convention on Climate Change, the court found that “[f]ar from representing an intrusion into the field of foreign affairs … Vermont’s regulation stands out as exemplifying a cooperative federal state approach to the global issues of climate change.”
 Even Massachusetts v. EPA had rejected the argument “that regulating greenhouse gasses domestically might impair the President’s ability to negotiate with developing countries to reduce emissions.”
  
     The court then turned to the second argument and, relying on American Insurance Association v. Garamendi (2003),
 found no conflict between the Vermont greenhouse gas emissions regulations and an express national foreign policy forbidding the adoption of binding limitations on greenhouse gases, because there was no foreign policy expressed in an executive agreement, treaty, or other written international document which would preempt the Vermont  regulations. U.S. encouragement of voluntary efforts to reduce greenhouse gases or its refusal to ratify the Kyoto Protocol, because it would exempt developing countries from greenhouse gas regulations, were not evidence of an express foreign policy. Nor was the argument, dismissed by in Massachusetts v. EPA “that regulating greenhouse gases domestically might impair the ability to negotiate with de-veloping nations to reduce emissions.”
 In sum, the district court held that the Vermont green-house gas regulations were not preempted as “an insufferable intrusion” into the field of foreign affairs, nor did they conflict with an express national foreign policy.”
   

     In sum, the Vermont federal district court held, first of all, that the preemption doctrine did not apply to EPA waiver decisions which NHTSA had to take into consideration in setting CAFE stand-ards. Second, the Vermont greenhouse gas regulations were not preempted on statutory ground, because they were not expressly preempted by EPCA Sections 509(a), the NHTSA did not have the “exclusive province” to occupy the field of motor vehicle emission regulation, and they did not frustrate the intent of Congress to establish a single national fuel economy standard, nor stand as an obstacle to NHTSA setting CAFE standards. Third, the Vermont regulations did not intrude up-on the field of foreign affairs, nor create a clear conflict with an express foreign policy.
B. Central Valley v. Goldstone (2007)

     Central Valley Chrysler-Jeep, other automobile dealers and manufacturers, and the Association of International Automobile Manufacturers (AIAM) filed suit against James Goldstone, Executive Director of CARB in the Federal District Court for the Eastern District of California alleging five claims for relief, three of which survived a motion for judgment on the pleadings: preemption under the Energy Policy Conservation Act of 1975 (EPCA), under Section 209(a) of the Clean Air Act, and under United States foreign policy. The federal district court disregarded the Clean Air Act preemption issue and reframed the statutory preemption issue by first examining “the interplay   between the regulatory function of the Clean Air Act and the EPCA’s mileage-setting standards,”  second by asking whether “the EPCA either expressly or impliedly preempts states from enforcing EPA-approved California regulations,” and third by asking whether there was an actual conflict between the California regulations and U.S. foreign policy.
                        
     1. Statutory Preclusion. 

     The district court addressed the first of two statutory preemption issues in terms of a three part analysis, asking 1) whether the “EPA may promulgate emission control regulations which have an effect on fuel economy,” and, if so, 2) whether the regulations are precluded by National Highway Traffic  Safety Administration’s EPCA-based fuel efficiency regulations, and 3) whether “there is any basis for treating a state regulation, granted a waiver under [EPA] Section 209 any differently than a regulation … promulgated by EPA.”
        
    First, the district court, relying on Massachusetts v. EPA, found that the EPA had broad authority under the Clean Air Act to regulate greenhouse gas emissions which threatened health and welfare regardless of any potential effect they might have on EPCA fuel economy standards.
 Second, the district court rejected Central Valley’s argument that Massachusetts v. EPA could be read to require the EPA to coordinate with NHTSA to write regulations that would be consistent and harmonize with the  EPCA’s Corporate Average Fuel Economy (CAFE) standards. The court found that Congress intended to grant the EPA broad authority to regulate vehicle emissions in order to protect public health and safety and required the NHTSA to give consideration to “other motor vehicle standards of the government” including the EPA’s in setting its CAFÉ standards.
 Congress also intended that NHTSA had the burden to conform its CAFE program standards to EPA’s emission regulations.
 In this regard, court observed that the Ninth Circuit had held in Center for Biological Diversity v. National Highway Traffic Safety Administration, that the “other laws of the government” that NHTSA must consider in setting fuel economy fuel economy stand-ards included the National Environmental Protection Act (NEPA).
 Thus, “NEPA requires the NHTSA to consider precisely the same issue – global climate change – that California’s AB 1493 Regulations aim to address.”
  

     Third, the district court decided that the AB 1493 Regulations, if granted a waiver of preemption under Section 209 of the Clean Air Act, would no more conflict with EPCA fuel efficiency standards than EPA promulgated regulations. The California regulations, if granted a waiver of preemption, would be just like an EPA Section 202 regulation, an “other law of the government” which the NHTSA must consider in writing its EPCA fuel efficiency standards. In this regard, the district court cited the Vermont federal district court decision, Green Mountain v. Crombie,
 which held that “when EPCA was passed [in 1975], Congress unequivocally stated that federal standards included EPA-approved California emission standards …. [and that] NHTSA ha[d] consistently treated EPA-approved California emission standards as ‘other motor vehicle standards of the government,’ which it must take into consideration when setting maximum feasible average fuel economy under §32902.”

     In sum, the federal district court held that California’s AB 1493 Regulations, if granted an EPA waiver of preemption, may overlap, but do not conflict with NHTSA fuel economy standards. California’s regulations, just like EPA’s Clean Air Act regulations which Massachusetts v. EPA found did not conflict with EPCA’s fuel economy standards, are “other motor vehicle standards of the government” that affect fuel economy which NHTSA must take into consideration in setting fuel economy standards.
  

     2. Statutory Preemption.

         The second statutory issue asked whether EPCA expressly or impliedly preempted state enforcement of EPA-approved state regulations. The district court began its analysis by identifying two presumptions which define the scope of express preemption: first, statutory provisions will be given a narrow interpretation and second, congressional intent will be defined by the statute’s “language, structure, subject matter, context, and history.”
 
    Then the court turned to EPCA Section 509 which preempts a state law or regulation “related to fuel economy standards or average fuel economy standards.”
 The court found that this ex-press preemption provision should be construed narrowly for three reasons: first, the Clean Air Act’s waiver of preemption provision, enacted prior to EPCA, recognized that California may use its police powers to regulate motor vehicle emissions; second, the EPCA requires NHTSA to consider “other motor vehicle standards of the government that affect fuel economy,” even if those laws serve other purposes, but have some effect on fuel economy; and third, the Massachusetts decision recognizes that the Clean Air Act regulations serve a purpose that does not conflict with EPCA’s purpose.

     Construing the EPCA’s “related to“ language narrowly, the court decided that a state law must be “explicitly aimed at the establishment of fuel economy standards … [, be a] defacto equivalent of mileage regulation” or not satisfy Section 209(b) requirements for a waiver of preemption.
 The court found that the California AB 1493 Regulations were explicitly aimed at protecting public health and welfare, not at establishing fuel economy standards and were not de facto regulations, because there was not “a narrow one-to-one correlation between AB 1493 carbon dioxide reduc-tion requirements and EPCA’s fuel economy standards.
     State law is impliedly preempted when it actually conflicts with a federal statute, because it is impossible to comply with both state and federal law or because the state law “stands as an ob-stacle” to the achievement of the objectives of the federal statute.
  The plaintiffs had argued that there was an actual conflict between California’s AB 1493 Regulations and EPCA standards, because California, unlike NHTSA, was not required to consider “economic practicability.”
 The court rejected the argument finding that California is required to consider the same factors the EPA would consider in making the decision itself and then concluded that the California regulations, if granted an EPA waiver of preemption would not conflict with EPCA, because they would accom-plish EPA’s objective of achieving reducing emissions and EPCA’s objective of achieving “maxi-mum feasible average fuel economy.”
 
     3. Constitutional Preemption. 

    The Central Valley court, having decided that California’s AB 1943 regulations were not pre-empted by either EPCA or EPA, turned to the plaintiff’s third argument: the California regulation was preempted by foreign policy considerations. The president’s preemptive power in foreign affairs has been viewed as either conflict preemption or field preemption, but the district court decided it would analyze his power as a “species of conflict preemption” and structured its analysis in terms of three issues.
 First, did foreign policy considerations limit the EPA’s authority? Second, if they not, did Congress intend that the California regulations, granted a waiver of preemption, should be regarded differently than the EPA’s regulations? Third, was there an actual conflict between the California regulations and U.S. foreign policy?
    First, the district court turned to Massachusetts v. EPA to decide whether foreign policy con-siderations limited EPA’s authority. There the Supreme Court had rejected the EPA’s argument that “the President had broad authority in foreign affairs, [because] that authority does not extend to a refusal to execute domestic laws.”
 In fact, when president’s authority in foreign affairs contradicts an Act of Congress, as it did in Massachusetts and as it did here, the court concluded, citing Justice Harlan’s concurring opinion in Youngstown Sheet and Tube v. Sawyer (1952) that the president’s power is at its lowest ebb.
 In this case, that meant the president’s foreign policy would not conflict with nor prevent Congress from exercising its authority to regulate greenhouse gases.
      
     Second, the court inquired about the status of the California regulations and found that Con-gress had “clearly intended that California would have the authority to develop air pollution regu-lations subject only to EPA approval based on Section 209 criteria and, referring to its discussion of ECPA preemption, Congress had also intended that a California regulation, granted a waiver, would have the same authority as one issued by the EPA itself.
  
    Third, the court turned to the principal issue: was there an actual conflict between the California regulations and U.S. foreign policy? After reviewing Zschering v. Miller (1968)
 and its progeny, the court concluded that these cases held that there must be a “’clear conflict’ between a state law or program and the functioning of some agreement, treaty, or program that is the product of nego-tiation between the administrative branch and a foreign government.”
 
    The court found that the president’s intent to negotiate voluntary international agreements by “speaking with one voice” did not constitute actual policy, because it was not a treaty as in Zscher-ing v. Miller (1968),
 not an Act of Congress, as in Crosby v. National Foreign Trade Council (2000),
 and not an international agreement, as in American Insurance Association v. Gara-mendi (2003).
 Since there was no policy, as defined by these cases, but “only a commitment to negotiate,” the court found no clear conflict with the California regulations.
 Nor was there any evidence that it was U.S. foreign policy to “hold in abeyance” state efforts to regulate green-house gas emissions “in order to leverage agreements with foreign countries.”
 
    This “bargaining chip theory,”  as the court characterized the president’s foreign policy preemp-tion argument, did not even make logical sense, because it would not be “a rational negotiating strategy to refuse to stop pouring poison into the well from which all must drink, unless your bar-gaining partner does the same.”
 In fact, the “bargaining chip theory” was so broad that it would forbid a state to use its police powers to “encourage the use of florescent light bulbs, subsidize the installation of solar electric generating panels, grant tax rebates for hybrid automobiles, fund re-newable energy start-ups, [and] specify energy efficiency in building codes.”
 

    If there were a concrete U.S. foreign policy for the control of greenhouse gases, the court argu-ed, it was set forth in the 2007 G8 Summit Report “which provides that the member states will ask their governments to ‘foster … measures … that can clearly reduce energy demand and CO2 emissions.”
  But the court found that the California regulations did not conflict with this policy, but instead supported it, because “they provide market-based incentives for …. such innovations as alternative fuels, hybrid motors, and other technological approaches to greenhouse gas reduction recommended by the G8 report.”
   
     The claim of foreign policy preemption failed, because there was no actual conflict between the California regulations and U.S. foreign policy, because the president’s need to “speak with one voice” in negotiations with other countries was not an actual policy and, even if there were a policy, any interference by the state’s regulations was not a clear conflict. Unlike Zschering, Crosby, and Garamendi, the state regulations did not conflict with a U.S. foreign policy which directly concerned a foreign state’s conduct. Instead, “[t]he California regulations were aimed internally at the state’s traditional role in the regulation of what may be sold in the state and at corporations … that manu-facture for the state’s market.”

     In sum, the district court held that the EPA and California were authorized to regulate green-house gases and their authority did not conflict with the NHTSA’s authority to set vehicle mileage standards, nor did the regulations conflict with U.S. foreign policy 
C. Green Mountain and Central Valley Compared

     The Vermont and California district courts dealt with identical state regulations, made the same assumption, that the EPA would approve the California waiver of preemption application, and struck down all the automobile plaintiff’s preemption arguments, but there were differences in their reasoning. First, Green Mountain, before it addressed the statutory and constitutional preemption claims addressed a threshold question: does a California regulation, approved by the EPA under Clean Air Act Section 209(b), become an “other motor vehicle standard of the government” which the NHTSA is required by EPCA Section 32902(f) consider in promulgating CAFE standards?
 Green Mountain concluded that EPA-approved California standards were federal regulations and that preemption does not apply to “the interplay between the ‘federalized’ California standards and EPCA.”
 
     The Central Valley court, while not disagreeing with the Green Mountain court, avoided deciding whether the California regulations, granted a EPA waiver of preemption remained state regulations and subject to preemption, as the plaintiffs argued, or became federalized and immune from preemption, as CARB argued and the Green Mountain court concluded, because neither argument offered any definitive legal authority.
 Instead, the California federal court employed a three part analysis, discussed supra, which concluded that the EPA could promulgate emission control regulations which could have an incidental effect on fuel economy, that the agency would not be precluded by NHTSA’s EPCA –based CAFE standards, and similar state regulations granted a Clean Air Act Section 209(b) waiver of preemption should not be treated any differently.   
    When the two federal district courts turned to the issue of whether the state greenhouse gas emission regulations were preempted by the EPCA, they both rejected all the plaintiff’s arguments. The two courts agreed that the state regulations were not expressly preempted, but they differed in their reasoning. Only the Green Mountain court addressed the issue of whether the Vermont regulations were de facto fuel economy standards, concluding that they were not, because the Vermont and California regulations measured more than carbon dioxide and fuel economy. 
     The Green Mountain and Central Valley courts both addressed the express preemption issue of whether the state greenhouse gas regulations were preempted, because they were “related to” the CAFE fuel economy standards and agreed that EPCA’s Section 209(a) “related to” language was too broad. But the two courts emphasized other reasons for rejecting the express preemption argument. The Green Mountain court added another reason for rejecting the express preemption argument: Congress could not have intended to grant NHTSA exclusive authority over federal fuel standards, because the EPCA and its legislative history required the agency to consider Clean Air Act Sections 202 and 209(a) in setting fuel economy standards. To these reasons, the Central Valley court added two of its own: first, Section 209(b) recognized that California could use its police powers to regulate motor vehicle emissions and second, Massachusetts v. EPA recognized that the Clean Air Act served a purpose that did not conflict with the EPCA’s purpose.
     The Green Mountain court alone addressed and dismissed the argument that the states green-house gas emission regulations were impliedly preempted, because Congress did not intend for the NHTSA to exclusively occupy the field of motor vehicle regulation exclusively and grant NHTSA complete control over motor vehicle emissions standards. The two courts did, however, find that the state greenhouse gas regulations were not preempted, because they did not actually conflict with the NHTSA’s vehicle fuel economy standards, but the Green Mountain court’s decision was more broadly based. Its decision agreed with the Central Valley court that the state greenhouse gas regulations were not an obstacle to NHTSA’s setting fuel economy standards which consider technological feasibility and economic practicality. Then the Green Mountain court went further and found that the state’s regulations did not frustrate the intent of Congress to maintain a single national fuel economy standard.
    Finally, the two district courts addressed the constitutional issue of whether the state green-house gas emission regulations were preempted by United States foreign policy considerations. The Green Mountain court’s analysis was broader focusing on both the issue of whether the state laws intruded upon the field of foreign affairs and whether they presented a clear conflict with an express foreign policy. The court found that the state law was preempted, because the foreign policy arguments were too speculative and were not expressed in an executive agreement or a treaty. The Central Valley court began its foreign preemption analysis by relying on Massachusetts v. EPA (2007) and Youngstown Sheet and Tube v. Sawyer (1952)
 to find that the president’s foreign policy did not prevent Congress from granting the EPA authority to regulate greenhouse gases and for California greenhouse gas regulations, granted an EPA waiver of preemption, to have the same authority. Then the Central Valley court addressed the issue of foreign policy  preemption, as the Green Mountain court had, and found that the California regulations were not preempted, because there was no concrete policy expressed in a treaty, Act of Congress, or international agreement, but merely an intent to negotiate.  
IV.

California Greenhouse Gas Statute and EPA Waiver of Preemption Decision
     After the Central Valley decision, the only unanswered question was whether the EPA would grant a waiver of preemption to the California Air Resources Board (CARB) greenhouse gas emis-sion regulations. In 2004, CARB, acting pursuant to Assembly Bill 1493, had adopted greenhouse gas regulations which would impose emission standards on passenger vehicles beginning in the 2009 model year and would require automakers to reduce emissions by 30% in new cars and trucks by 2016. On December 21, 2005, CARB requested the EPA to grant their regulations a waiver of preemption under Clean Air Act Section 209(b).

     The EPA took no action on the CARB petition even though twelve other states joined California by proposing to enact identical regulations and even though Governor Schwartzenegger wrote to the EPA Administrator Stephen Johnson in April and October 2006 emphasizing the importance of approving the waiver request. When the EPA failed to respond, the Governor informed Administra-tor Johnson on April 27, 2007 of his intent to sue under the Clean Air Act and the Administrative Procedure Act in order to compel the agency to make a decision on the CARB waiver petition. The EPA conducted two public hearings in May and received technical and scientific reports by the end of its public notice and comment process in June, but issued no decision on the waiver petition. On November 7, California filed a complaint with the District of Columbia District Court on November 7 to order the EPA to act on its waiver request.

      On December 19, President Bush signed the Energy Independence and Security Act and that evening EPA Administrator Johnson denied California’s waiver request. In his decision, he ex-plained that the California waiver request involved issues which were distinguishable from previous requests, because they did not address, as previous requests had, a local air pollution issue which harmed the state’s environment, but greenhouse gases which threatened the entire world. The solution to this global problem, he concluded, could not be addressed by “California and a patch-work of other states,” but required a national solution which Congress had provided by enacting the Energy Independence and Security Act.
 

    The response to the EPA’s decision was swift, vigorous, and critical. The EPA decision overrode “the advice of … [the agency’s] legal and technical staffs, misconstrued the law and defied both Congress and the federal courts.”
 Invoking the Clean Air Act Section 307, California filed suit against the EPA in the Ninth Circuit Court of Appeals and fifteen states intervened in support of California.
 On appeal, California proposed to make five arguments to overturn the EPA deci-sion. First, the state rejected the EPA’s conclusion that the 2007 Energy Independence and Se-curity Act’s more stringent CAFE standards were the most effective means to reduce greenhouse gas emissions. “California’s standard,” the state argued, “regulates four greenhouse gases directly … [while] the new energy bill will improve only fuel economy standards. Fuel economy standards and greenhouse gas emissions are not the same.”
         

     Second, the state rejected the EPA’s claim that California’s regulations, adopted by thirteen other states, would create a patchwork of state rules. “There is no patchwork …. Rather, there continues to be a two-car system that Congress intended: California cars and federal cars.”
 Moreover, the California’s standard was not one of two possible standards. “The federal govern-ment has not adopted a greenhouse gas emissions standard for vehicles. California’s … is the only greenhouse gas standard in effect.”
 Third, the state rejected the EPA’s argument that federal CAFE standards were more effective, because the benefits of greenhouse gas emission stand-ards, if the California regulations were adopted by nineteen states, were expected to be twice as effective as federal fuel economy standards.

     Fourth, the state rejected the EPA’s conclusion that its waiver request was different from pre-vious requests, because greenhouse gases are a global problem. California agreed that green-house gases were a global problem, but the “consequences were a local problem [for a state] that already suffer[s] from some of the worst air pollution in the nation.
 Fifth, the state rejected the EPA’s argument that the waiver request did not satisfy the Section 209(b) standard of “compelling and extraordinary conditions.”
 California argued that it was “particularly vulnerable, because of its reliance on snow pack as the most significant source of water storage, its 1,200 miles of coast-line, its agricultural industry which leads U.S. production in fruits and vegetables, and its already challenging air quality issues.”
           
    Whether the Court of Appeals will uphold or overturn the EPA’s decision will depend upon how it reads Clean Air Act Section 209(b) which imposes three conditions on state requests for a waiver of preemption. First, the state regulations must “be, in the aggregate, at least as protective of the public health and welfare as federal standards.”
 Second, the EPA must determine if the state regulations are necessary to merit “compelling and extraordinary conditions.”
 Third, the pro-posed state regulations must be consistent with Clean Air Act Section 7521(a) which requires air pollution standards to be formulated in consideration of technological feasibility, implementation time, compliance costs, and energy and safety factors.
 In reading Section 209b), the Court of Appeals will be encouraged by the D.C. Circuit’s decision in Motor Equipment and Manufacturers Assn. v. EPA (1998)
 which concluded that Congress had viewed the waiver provision as pro-viding California with the “broadest possible discretion in selecting the best means to protect the health of its citizens.”
 At the same time, the Ninth Circuit’s review of the EPA’s decision will be narrow and the court will have to find that the agency’s action was “arbitrary, capricious, … or otherwise not in accordance with the law.”
    
IV.

Concluding Observations
     The United States has not been a policy leader in designing solutions to global warming. States have taken the initiative in this policy vacuum, but they have, thus far, encountered a number of jurisdictional barriers which have frustrated their efforts to make climate change policy. State tort suits have been dismissed because they involve non-justiciable political questions. State green-house gas statutes have confronted Supremacy Clause claims that they are preempted by con-gressional power over commerce or presidential power in foreign affairs. State challenges to federal agency inaction have met the standing to sue requirement, but in Massachusetts v. EPA (2007) the Supreme Court disposed of that barrier and its decision quickly led to three 2007 federal courts decisions – Center for Biological Diversity v. National Highway Traffic Safety Administration (9th Cir.), Green Mountain v. Crosby (D. Vt.), and Central Valley v. Goldstone (E.D. Calif.) – which read jurisdictional barriers narrowly. In conclusion, the political questions doctrine may continue to limit state tort law suits against the automobile industry, but 2007 appears to be a year in which constitutional and statutory barriers to judicial review of state statutes and state challenges to federal agency inaction have been lowered so that federal courts will now be able to address the merits of climate change cases.     
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